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Sri Lanka’s 26-year civil war (1983—-2009) between the government and the Liberation Tigers of Tamil
Eelam (LTTE) was marked by severe atrocities committed by both sides. The war’s final months in 2009
were especially brutal, with estimates of tens of thousands of civilian deaths. In the aftermath,
international attention shifted to questions of accountability: why has Sri Lanka, despite credible
allegations of war crimes and crimes against humanity, not faced proceedings before the world’s
highest courts — the International Criminal Court (ICC) or the International Court of Justice (ICJ)?

This report explores the legal and political barriers that have shielded Sri Lanka from international
justice, compares its situation with precedents like Rwanda, the former Yugoslavia, and Myanmar, and
evaluates whether international accountability mechanisms offer any viable accountability pathway. By
analysing the jurisdictional gaps, geopolitical dynamics and enforcement challenges, this study
highlights how Sri Lanka has evaded scrutiny while other post-conflict nations have faced justice. This
gap between Sri Lanka’s impunity and what has happened in other countries underscores the tension
between state sovereignty and international accountability, often framed by international relations
theory as a contest between realist power politics and liberal norms of justice.’* Realist scholars
emphasize how strategic interests and alliances enable states to shield allies like Sri Lanka, whereas
liberal theorists highlight the role of global institutions and norms in pushing for accountability even

against political resistance.

! The Tragedy of Great Power Politics, Mearsheimer, J. J., (2001), W.W. Norton
2 The Justice Cascade: How Human Rights Prosecutions Are Changing World Politics, Sikkink, K., (2011), W.W.
Norton



Historical Background: Sri Lanka’s Civil War and Aftermath
Civil War Atrocities

The Sri Lankan civil war began in July 1983 amid anti-Tamil pogroms (‘Black July’) and ended in May
2009 with the defeat of the LTTE by state security forces. It claimed an estimated 100,000 lives overall,
including a catastrophic toll in the final battles. A UN Secretary-General’s Panel of Experts reported
that during the final phase (late 2008 to May 2009), government forces launched intense artillery

bombardments on government-declared “no-fire zones” that were crowded with civilians, shelled
hospitals, and blocked humanitarian aid, while the LTTE used civilians as human shields and forcibly
recruited child soldiers.® The UN panel deemed many allegations credible and concluded that “a range
of up to 40,000 civilian deaths cannot be ruled out” in the war’s last months. These findings suggested
that war crimes and crimes against humanity had probably been committed by both the Sri Lankan
army and the LTTE, and hence that both sides should be held accountable.

Post-War Domestic Inquiries

In lieu of international prosecutions, Sri Lanka pursued domestic inquiries that have been widely
criticized as inadequate. In 2010, President Mahinda Rajapaksa established the Lessons Learnt and
Reconciliation Commission (LLRC) to examine the conflict’s events. The LLRC’s final report
acknowledged some wrongdoing and made nearly 300 recommendations, but it largely exonerated the
military’s conduct and failed to seriously address alleged war crimes.* International observers, such as
the International Crisis Group, roundly criticized the LLRC for “overlooking abuses by the government”
and misapplying international law.> Meanwhile, evidence of atrocities continued to surface (for
example, video footage® of the summary executions of prisoners), increasing global pressure for a
genuine reckoning.

® Report of the Security-General’s Panel of Experts on Accountability in Sri Lanka, United Nations, New York,
(2011, 31 March), READ HERE

4 Report of the Commission of Inquiry on Lessons Learnt and Reconciliation (LLRC), Lessons Learnt and
Reconciliation Commission, Government of Sri Lanka, (2011, Nov’), READ HERE

> Statement on the Report of Sri Lanka’s Lessons Learnt and Reconciliation Commission, International Crisis
Group, (2011, December 21), Brussels: International Crisis Group, READ HERE

® Sri Lanka’s Killing Fields [Television documentary], Channel 4 News, (2011, June 14), Channel 4, UK, WATCH
HERE
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https://srilankacampaign.org/wp-content/uploads/2023/10/2023-July-Black-July-40-Years-On.pdf
https://www.aljazeera.com/news/2023/7/27/what-are-black-july-massacres-that-triggered-sri-lankas-26-year-civil-war#:~:text=Known%20in%20Sri%20Lanka%20as,decades%20in%20the%20island%20nation.
https://www.thehindu.com/news/national/tamil-nadu/killings-at-end-stage-of-lanka-civil-war-unprecedented/article4207174.ece
https://www.channel4.com/programmes/sri-lankas-killing-fields
https://www.channel4.com/programmes/sri-lankas-killing-fields
https://www.crisisgroup.org/asia/south-asia/sri-lanka/statement-report-sri-lankas-lessons-learnt-and-reconciliation-commission
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/POC%20Rep%20on%20Account%20in%20Sri%20Lanka.pdf

Under mounting international scrutiny, the UN took several steps. In 2010,
the UN Secretary-General appointed an independent Panel of Experts to
advise on accountability, which produced a damning 2011 report in 2011.’
The UN Human Rights Council (UNHRC) also passed a series of resolutions
urging accountability. In 2014, frustrated by Sri Lanka’s lack of progress, the
UNHRC authorised a comprehensive investigation, the OHCHR Investigation
on Sri Lanka (OISL), into wartime abuses. The OISLs detailed report in 2015
documented extrajudicial killings, disappearances, torture and sexual violence during the conflict.®
Significantly, the OISL also concluded that Sri Lanka’s own justice system had proven incapable of
delivering accountability and recommended establishing a special hybrid court with international
participation.

A political opening emerged in 2015 when a new Sri Lankan government led by President Maithripala
Sirisena co-sponsored . In that consensus resolution, Sri Lanka formally
pledged to undertake a range of transitional justice measures — including a truth commission, an office
on missing persons, reparations and a judicial mechanism with international judges. This was seen as a
hopeful step, effectively staving off calls for an immediate ICC referral by promising credible domestic
action. However, progress stalled in subsequent years.

In 2017, Amnesty International documented Sri Lanka’s persistent refusal to investigate enforced
disappearances and extrajudicial killings, highlighting the continued absence of accountability eight
years after the war ended.’ By 2019, a change of regime brought the Rajapaksa family back to power,
and . As domestic efforts regressed, the
UN High Commissioner for Human Rights in 2021 warned of “systemic impunity” and openly called for
the ICC to investigate atrocities from the civil war, noting that repeated domestic failures were only
entrenching impunity.*°

Despite such calls, to date Sri Lanka has not been held accountable by either international court with
jurisdiction over mass atrocities. The reasons lie in the jurisdictional frameworks of the ICC and ICJ and
the geopolitical dynamics surrounding Sri Lanka.

The is a permanent tribunal in The Hague
empowered to prosecute individuals (not states) for genocide, crimes against

7 Statement on the Report of Sri Lanka’s Lessons Learnt and Reconciliation Commission, International Crisis

Group, (2011, December 21), Brussels: International Crisis Group.

8 Comprehensive Report of the Office of the United Nations High Commissioner for Human Rights on Sri Lanka
(OISL) (A/HRC/30/CRP.2), Office of the United Nations High Commissioner for Human Rights, United Nations
Human Rights Council, (2015, 16 Sept.),

% Sri Lanka: Refusing to Disappear — Tens of Thousands Still Missing and No Answers in Sight, Amnesty
International, (2017),

1 Sri Lanka on alarming path towards recurrence of grave human rights violations — UN High Commissioner
Bachelet, OHCHR, (2021, January 27), United Nations Press Release,


https://documents.un.org/doc/undoc/gen/g15/236/38/pdf/g1523638.pdf
https://www.amnesty.org/en/latest/news/2020/02/sri-lanka-withdrawal-from-un-commitments-requires-robust-response-by-human-rights-council/
https://www.icc-cpi.int/
https://www.ohchr.org/en/press-releases/2021/01/sri-lanka-alarming-path-towards-recurrence-grave-human-rights-violations-un?LangID=E&NewsID=26695
https://www.amnesty.org/en/wp-content/uploads/2021/05/ASA3754972017ENGLISH.pdf
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session30/documents/a-hrc-30-crp-2.pdf
https://www.crisisgroup.org/asia/south-asia/sri-lanka/statement-report-sri-lankas-lessons-learnt-and-reconciliation-commission

humanity, war crimes, and aggression.** Its jurisdiction, however, is not universal — it extends only to
crimes committed on the territory of, or by nationals of, states that have ratified the (the
ICC’s founding treaty), unless the UN Security Council refers a situation, or a non-member state
voluntarily accepts ICC jurisdiction. Sri Lanka presents a textbook case of how perpetrators of such
crimes can avoid ICC scrutiny through jurisdictional loopholes and political shields.

Sri Lanka is not a State Party to the Rome Statute. This means the ICC lacks territorial jurisdiction®? over
crimes committed in Sri Lanka. The court cannot prosecute Sri Lankan nationals for crimes committed
on Sri Lankan soil unless an alternate mechanism triggers jurisdiction. By comparison, many
post-conflict states (e.g. , , Liberia, Sierra Leone) are ICC
members, enabling the ICC to act against individual perpetrators from those countries. Sri Lanka’s
decision not to ratify the Rome Statute insulated its officials from direct ICC reach.

In the absence of Sri Lanka’s consent, the only way to bring Sri Lanka’s civil-war atrocities before the
ICC would be a referral by the acting under Chapter VII of the UN Charter.
UNSC referrals have been used sparingly — for instance, in 2005 and in 2011 were
referred to the ICC by UNSC resolutions, since they were not ICC members. In Sri Lanka’s case,
however, a . From the end of the war in 2009
onward, veto-wielding powers on the Council have signalled opposition to any ICC involvement. In
particular, China and Russia, both permanent members of the UNSC have close strategic ties with Sri
Lanka and have firmly opposed raising its civil war at the UNSC. Diplomats note that these countries
(joined by India, the regional power) would block any attempt to refer Sri Lanka to the ICC. This in
effect shuts the door to ICC action, since a single veto can torpedo a referral. The reluctance of China
and Russia parallels their veto of a proposed Syria ICC referral in 2014, underscoring how geopolitics
often shields certain states from international justice. Sri Lanka’s allies have thus prevented the ICC
from obtaining jurisdiction via the UNSC route.

The ICC operates on the principle of complementarity — it acts only when national jurisdictions are
unable or genuinely unwilling to prosecute. Sri Lanka has long asserted that its own institutions can
address any wrongdoing, pointing to mechanisms like courts-martial or ad hoc commissions. Although
critics consider these efforts insufficient or insincere, Sri Lanka’s posture of conducting internal
inquiries has given some states an excuse to defer ICC action. For years, Sri Lanka’s diplomatic strategy
was to promise improvements and cooperative gestures (e.g. participating in UNHRC sessions, setting
up a reconciliation office) to ward off calls for an ICC referral. This created the appearance — however
thin — that Sri Lanka was tackling the issue domestically, thereby complicating efforts to argue that the
ICC must step in. Going back to even the late 1980s, Sri Lanka’s government responded to the JVP

" The ICC may exercise jurisdiction over the crime of aggression only under conditions specified in Articles 15 bis
and 15 ter of the Rome Statute. Jurisdiction is limited and depends on whether a State Party accepts the Court’s
authority or whether the UNSC refers the situation.

2 The ICC does not have automatic retroactive jurisdiction over crimes committed on its member states’ territory
that occurred before said member state signed on. There would need to be a voluntary waiver in order to
achieve this, which Sri Lanka is even less likely to do than sign onto the Rome Statute itself.


https://www.icc-cpi.int/sites/default/files/2024-05/Rome-Statute-eng.pdf
https://www.icc-cpi.int/uganda
https://www.icc-cpi.int/drc
https://main.un.org/securitycouncil/en
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/Libya%20S%20RES%201970.pdf
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/Libya%20S%20RES%201970.pdf
https://www.reuters.com/article/world/un-chief-says-cant-order-probe-into-sri-lanka-war-idUSTRE73P00Q/

insurrection with widespread repression, using death squads and the controversial Prevention of
Terrorism Act to carry out widespread extrajudicial killings and enforced disappearances, highlighting
severe human rights abuses.”® As UN reports have found, domestic initiatives consistently fell short,
but by the time this became evident, political momentum for an ICC referral had severely diminished.

In sum, those responsible for widespread war crimes and crimes against humanity in Sri Lanka have
avoided the scrutiny of the ICC through a combination of jurisdictional limitations (non-membership of
the Rome Statute) and political protection (friends on the Security Council ready to use their veto). The
case illustrates the inherent weaknesses of the ICC’s reach — powerful states can shield allies from
accountability, and without a jurisdictional trigger or political will, even egregious atrocity crimes may

go unpunished by the ICC.

ICJ Jurisdiction and Why Sri Lanka Has Not
Gone to the World Court

The International Court of Justice (ICJ), often called the World
Court, adjudicates disputes between states and can determine

state responsibility for breaches of international law. It has no
jurisdiction to prosecute individuals (unlike the ICC); instead, a
case at the ICJ could find the State of Sri Lanka responsible for
violating obligations such as the Genocide Convention, the
Torture Convention or other treaties. Despite the scale of
atrocities in Sri Lanka, no state has brought a case against Sri
Lanka to the ICJ. Several factors explain this.

Requirement of a State-to-State Case

The ICJ’s jurisdiction is consensual and limited to disputes referred by states. Sri Lanka cannot be
“referred” to the ICJ in the absence of a complaining state. In practice, this means another country
would have to sue Sri Lanka for breaching international law. To date, no country has done so. While
Tamil advocacy groups and human-rights organisations have called for an ICJ case, they themselves
lack the standing to file one — only states can initiate proceedings. Thus, a primary reason Sri Lanka has
not appeared before the ICJ is simply that no state has stepped forward as an applicant. This stands in
contrast to, for example, the Gambia v. Myanmar case, where The Gambia (backed by the Organisation
of Islamic Cooperation) took it upon itself to sue Myanmar for genocide. Similarly, in the South Africa
Vs. Israel case, South Africa filed a case against Israel at the ICJ, alleging genocide in Gaza during its
military operations. The case draws on obligations under the Genocide Convention, even though South
Africa is not directly affected. In Sri Lanka’s situation, there is no obvious “proxy” state or directly
affected neighbouring state willing to champion the victims’ cause at the ICJ.

3 Oberst, Robert C. Government-Supported Death Squads Quash Sri Lanka Insurrection, (2023), EBSCO Research
Starters. READ HERE
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https://www.icj-cij.org/home
https://www.ebsco.com/research-starters/military-history-and-science/government-supported-death-squads-quash-sri-lanka

ICJ cases usually hinge on a specific treaty obligation that provides a basis for jurisdiction. The most
pertinent treaty for atrocity crimes is the 1948 Convention on the Prevention and Punishment of the
Crime of Genocide (Genocide Convention),"* which Sri Lanka acceded to in 1950. Notably, the
Genocide Convention contains Article IX, which allows any party to sue another party at the ICJ for
“interpretation, application or fulfiiment” of the Convention, including state responsibility for
genocide. This was the basis for Bosnia suing Serbia (1993)" and The Gambia suing Myanmar (2019).
Technically, Sri Lanka could be hauled before the ICJ under the Genocide Convention by any state party,
even one not directly affected, since obligations under the Convention are erga omnes partes (owed to
all other state parties). However, the legal characterisation of Sri Lanka’s atrocities has been contested.

While Tamil groups and some experts allege a genocide against Tamils occurred (pointing to events like
the 1983 pogroms and the 2009 mass civilian killings at the end of the war), the international
community has largely spoken in terms of war crimes and crimes against humanity rather than a
definitive genocide. For a state considering an ICJ case, proving genocide requires demonstrating
specific intent to destroy a group, a high bar that some governments may doubt can be met in Sri
Lanka’s case. By contrast, in Myanmar’s case a UN fact-finding mission explicitly found “genocidal
intent” against the Rohingya, easing the path for legal action. The absence of a clear-cut genocide
determination in Sri Lanka (and the political sensitivity of accusing Sri Lanka of genocide) probably
deterred states from pursuing the Genocide Convention route at the ICJ. Sri Lanka is also party to other
human rights treaties — such as the Convention Against Torture — that provide avenues for inter-state
complaints, but no country has attempted to invoke those mechanisms either.*®

Even if a legal basis exists, political will is decisive in bringing an ICJ case.
Many states maintain friendly diplomatic relations with Sri Lanka or have
strategic interests (regional stability, trade, or counter-terrorism cooperation)
that make them reluctant to publicly accuse the Sri Lankan state of mass
atrocities. Key regional actors — India and China — have been opposed to
internationalising Sri Lanka’s human rights record. India, which has a
significant Tamil population of its own, has preferred bilateral engagement and been cautious not to
ignite separatist sentiments, whereas China has staunchly defended Sri Lankan sovereignty in
international fora. Thus, no country with the clout to lead an ICJ campaign has been willing to take on
Sri Lanka. Bringing a case could also entail diplomatic costs and potentially drive Sri Lanka closer to
rival powers. Some diplomats have privately argued that pursuing Sri Lanka at the ICJ might destabilise
its fragile post-war reconciliation or push it further into China’s orbit, preferring quiet engagement over
legal confrontation.' In short, the lack of a political champion has insulated Sri Lanka from an ICJ

% Convention on the Prevention and Punishment of the Crime of Genocide, United Nations. (1948), 78 U.N.T.S.
277,

> Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Order of 8 April 1993 (Provisional Measures), International Court of
Justice, (1993)

'8 Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment of 20 July 2012,
International Court of Justice, (2012)

Y Trials and errors: Principle and pragmatism in strategies of international justice, Snyder, J., & Vinjamuri, L.
(2004), International Security, 28(3), p 5—44


https://www.un.org/en/genocideprevention/documents/atrocity-crimes/Doc.1_Convention%20on%20the%20Prevention%20and%20Punishment%20of%20the%20Crime%20of%20Genocide.pdf

lawsuit. That said, this does not preclude the possibility of a case being brought in the future. As seen
in South Africa’s ICJ case against Israel, states that were previously reluctant to employ international
justice mechanisms may shift course, even at potential diplomatic cost. Unlike in the ICC, where
powerful allies can shield states via the Security Council, the ICJ route offers fewer protections of that
kind, suggesting that if political dynamics change, Sri Lanka may not remain immune to such action
indefinitely.

The UN Security Council (UNSC) itself can in theory advise states to bring cases to the ICJ or even
authorise an ICJ case,'® but here again politics intervenes. At this point in time, China’s and Russia’s
support for Sri Lanka would probably block any UNSC move to involve the ICJ. The UN General
Assembly could seek an advisory opinion from the ICJ (which does not require a single respondent
state), but this has not been attempted for Sri Lanka. The UNHRC, despite passing resolutions critical of
Sri Lanka, has no authority to refer matters to the ICJ. Thus, multilateral avenues that bypass individual
state complaints have not materialised owing to the influence of Sri Lanka’s allies and the general
reluctance of UN bodies to escalate the issue to a legal confrontation.

Part of the hesitancy to litigate at the ICJ may stem from the hope (or pretence) that Sri Lanka’s own
processes could work. As noted, Sri Lanka engaged with UN mechanisms and periodically pledged
reforms. This pattern of reluctant cooperation — short of real accountability but enough to divide
international opinion — made some countries argue that legal action was a “last resort” if all political
dialogue failed. Until around 2020, some governments still gave Sri Lanka the benefit of the doubt
about implementing a domestic reconciliation process. This changed in early 2020 when the Rajapaksa
administration formally withdrew from UN Human Rights Council Resolution 30/1, which had outlined
key commitments to justice, truth and institutional reform.'® Only when it became clear that Colombo
was reneging on its 2015 promises did UN officials like then High Commissioner, Michelle Bachelet,
start urging more drastic steps (ICC referral or evidence preservation for future trials).?’ By then,
however, a direct ICJ case was not initiated, and popular attention shifted to individual criminal
accountability and targeted sanctions rather than suing the state.

In conclusion, Sri Lanka has not been brought before the ICJ because no state has filed a case, owing to
a mixture of legal caution and political alliance. The ICJ)’s state-centric and consent-based jurisdiction
creates a high threshold: there must be another state both willing and able to take up the cause. In the
Sri Lankan situation, this necessary ingredient — a state championing a genocide or torture case at the
IC) — has thus far been missing. As a result, Sri Lanka has faced neither an ICC investigation of
individuals nor an ICJ adjudication of state responsibility, in stark contrast to the situations in several
other countries in recent history.

'8 such as the Corfu Channel case (United Kingdom of Great Britain and Northern Ireland v. Albania)

and the Namibia case (Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276 (1970))

'3 Sri Lanka: Withdrawal from UN Commitments Requires Robust Response by Human Rights Council, Amnesty
International, (2020, February 26).

2 Sri Lanka on alarming path towards recurrence of grave human rights violations — UN High Commissioner
Bachelet, OHCHR, (27 January 2021), United Nations Press Release,


https://www.aljazeera.com/news/2021/1/27/un-rights-chief-seeks-sanctions-against-sri-lankan-generals-afp
https://www.amnesty.org/en/latest/news/2020/02/sri-lanka-withdrawal-from-un-commitments-requires-robust-response-by-human-rights-council/
https://www.icj-cij.org/case/1
https://www.icj-cij.org/case/53

To put Sri Lanka’s lack of scrutiny by international courts into perspective, it is useful to compare it
with other cases where the international community did pursue legal accountability for mass
atrocities. Three primary avenues have emerged: the International Criminal Court (ICC), the
International Court of Justice (ICJ), and ad hoc international tribunals created for specific conflicts.
Each has its own legal foundation and political dynamics, and each reflects different levels of global will

and consensus. The genocides in 2

and and the persecution of the
Rohingya in 2 led to robust international justice initiatives. These precedents
highlight the conditions under which international courts or tribunals are activated — conditions that

have been absent in Sri Lanka’s case.

Ad hoc international tribunals are temporary courts established to prosecute individuals for serious
international crimes in a specific context, usually by UNSC resolution or through agreements between
states and international institutions. These tribunals were the dominant international justice model in
the 1990s, before the creation of the permanent International Criminal Court (ICC) in 2002. Notably,
they differ from the ICC in being time-bound and focused on conflicts, and, from the ICJ, in that they
prosecute individuals rather than seek to resolve state-to-state disputes.

While the popularity of such tribunals has waned in favour of more permanent or cost-effective
mechanisms (like universal jurisdiction or hybrid courts), they remain important precedents and some,
like the Kosovo Specialist Chambers, continue to operate today.

The wars following the break-up of Yugoslavia in the 1990s, particularly
the conflict in Bosnia and Herzegovina (1992-95), involved ethnic
cleansing, mass killings, and systematic rape, shocking the conscience of
Europe. Even as fighting raged, the UN Security Council in May 1993
established the , the first such tribunal
since Nuremberg. The ICTY’s creation, via UNSC Resolution 827, was driven by reports of concentration
camps, atrocities in places like Srebrenica and Sarajevo, and a strong push by Western nations to
respond to gross violations occurring in the heart of Europe. The ICTY ultimately indicted 161
individuals of various ethnicities and became instrumental in holding leaders accountable — for

21 Case concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, International Court of
Justice, (2007)

22 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (The Gambia v.
Myanmar: 7 States intervening), Judgment of 22 July 2022, International Court of Justice, (2022)


https://www.icj-cij.org/case/91
https://unictr.irmct.org/en/genocide
https://www.icj-cij.org/case/178
https://www.icty.org/en

example, Bosnian Serb leaders Radovan KaradZi¢®® and General Ratko Mladi¢** were convicted of
genocide for the 1995 Srebrenica massacre (where over 8,000 Bosniak men and boys were executed).
The ICTY’s work proved that even heads of state (Serbian President Slobodan MiloSevi¢, though he
died before verdict) could be brought to trial, reinforcing the principle that no one is above the law.

In parallel, state responsibility was addressed when Bosnia (as a victim state) sued Serbia at the ICJ for
violating the Genocide Convention. The case was initiated by Bosnia and Herzegovina in 1993, shortly
after gaining independence, under Article IX of the Genocide Convention. In its 2007 judgment, the ICJ
confirmed that the Srebrenica massacre was genocide and found Serbia in breach of the duty to
prevent genocide (though not directly liable for committing genocide, because of a lack of proven
intent at the state level). This marked the first time an international court ruled on a state’s
responsibility under the Genocide Convention, setting a precedent that states can be held accountable
for failing to prevent genocide.

The Yugoslav example shows that vigorous international action — both criminal trials and state
accountability processes — is possible when atrocities are seen as threats to international peace and
when major powers agree on the need for justice. The ICTY was feasible because the UNSC treated the
Bosnian war as a Chapter VIl matter (threat to peace) and no vetoes blocked the tribunal’s formation;
indeed, it was supported by the U.S., UK, France and even Russia at that time.

For Sri Lanka, however, the end of the war in 2009 did not prompt similar UNSC measures. The conflict
was framed by some as an “internal matter” resolved by a sovereign state defeating insurgents, and no
Chapter VII resolution was pursued. Additionally, Bosnia occurred during a more liberal internationalist
moment (the post-Cold War 1990s) when global powers were willing to act. No victim state existed to
sue Sri Lanka in a post-2009 situation which was governed by realist dynamics of sovereignty and
great-power protection, blocking justice.”® ?® The affected population (Tamils) did not have a state of
their own to represent them. Recent cases like The Gambia v. Myanmar and South Africa v. Israel
demonstrate that this is not a strict requirement. However, Bosnia had standing and directly brought
its case to the ICJ, whereas Sri Lankan Tamils rely on third-party states to act on their behalf, which has
not occurred. The ICTY and ICJ actions in the Yugoslav context underscore how much depends on
political consensus: where the world’s powers see a moral and security imperative, they create
tribunals and support legal action. In Sri Lanka’s case, that imperative was blunted by competing
narratives (counter-terrorism, sovereignty) and the absence of immediate spillover threats to
international peace. Thus, Sri Lanka never faced an ICTY-style tribunal or an ICJ lawsuit, in contrast to
the robust judicial responses to the Bosnian atrocities.

3 prosecutor v. Radovan KaradZi¢, Case No. IT-95-5/18, Judgement (12 October 2009), International Criminal
Tribunal for the Former Yugoslavia, (2009)

2% prosecutor v. Ratko Mladic, Case No. IT-09-92-T, Judgment (22 November 2017), International Criminal Tribunal
for the Former Yugoslavia, (2017)

% liberal Leviathan: The Origins, Crisis, and Transformation of the American World Order, lkenberry, G. J., (2011),
Princeton University Press

% The Tragedy of Great Power Politics, Mearsheimer, J. J., (2001), W.W. Norton



The Rwandan Genocide of 1994 saw the massacre of some 800,000
Tutsi civilians and moderate Hutus in approximately 100 days. The
sheer scale and speed of the genocide, and international guilt over
failing to prevent it, galvanised the UNSC to act swiftly after the
facts. In November 1994, the UNSC unanimously passed Resolution
955 establishing the International Criminal Tribunal for Rwanda
(ICTR) under Chapter VII authority. The ICTR was empowered to
prosecute persons responsible for genocide and other serious
violations of international humanitarian law in Rwanda. Unlike the ICC, this was a special ad hoc
tribunal with jurisdiction limited to crimes in Rwanda during 1994. Over its two-decade existence, the
ICTR indicted 93 individuals, including senior military and government officials, and secured landmark
convictions for genocide — notably the first-ever conviction of a former head of government (Prime
Minister Jean Kambanda) for genocide.”’ The tribunal’s judgments firmly established that what
occurred in Rwanda was genocide, providing justice to victims and clarifying international law (for
instance, ICTR jurisprudence recognized rape as an act of genocide in certain circumstances).”® The
ICTR’s creation demonstrated that the UNSC was willing to override national sovereignty in the face of
an undeniable genocide when there was sufficient political will and little opposition among major
powers. Rwanda’s case met those criteria: the genocide was over (so intervention did not risk troops
on the ground), France and the U.S. supported accountability, and no permanent member vetoed the
effort.

In Sri Lanka’s case, the UNSC never took analogous action to create a tribunal or refer to the ICC. A key
difference is geopolitical alignment — Rwanda in 1994 did not have powerful patrons shielding it
(France had ties to the former Hutu regime but acquiesced to the tribunal after the genocide ended).
Sri Lanka, by contrast, emerged from its war with diplomatic backing from powers like China and a
narrative that it defeated “terrorism,” which made some states more sympathetic to its claims of
sovereign authority. Moreover, Rwanda’s genocide was quickly acknowledged as such internationally,
creating moral pressure for a tribunal. Additionally, Rwanda underwent regime change — the genocidal
government was ousted, and the new authorities supported international trials of the former regime —
whereas in Sri Lanka the same state leadership that won the war remained in power and vehemently
opposed external legal scrutiny. Although it was well accepted on the global stage that grave atrocities
had been committed upon Tamils by the Sri Lankan state, particularly in the final stages of the war,
these crimes remain subject to political contestation and denial by the government. Thus, no ad hoc
tribunal was set up for Sri Lanka, especially since the ICC statute came into force. It nevertheless
presents a stark contrast to Rwanda, where international justice was deemed essential to address the
crimes of 1994.

7 prosecutor v. Kambanda, Case No. ICTR-97-23-S, Judgment (4 September 1998), International Criminal Tribunal
for Rwanda, (1998b)

8 prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment (2 September 1998), International Criminal Tribunal for
Rwanda, (1998a)



A more contemporary precedent is Myanmar’s treatment of its Rohingya
minority. This has drawn parallels to Sri Lanka given that Myanmar, like
Sri Lanka, is not an ICC member and has powerful protectors (China,
Russia) that would probably block UNSC action. Despite these
similarities, Myanmar has nevertheless been subjected to international
justice mechanisms, thanks to innovative legal and prosecutorial
strategies.

In 2017, Myanmar’s military launched “clearance operations” in Rakhine State involving mass killings,
sexual violence, and village burnings, driving over 740,000 Rohingya refugees into neighbouring
Bangladesh. Myanmar is not a party to the ICC, but Bangladesh is. The ICC Prosecutor used an
untested legal theory, arguing that the crime of deportation (a crime against humanity) was completed
only when victims crossed into Bangladesh, an ICC member state. In a precedent-setting decision in
2018, an ICC Pre-Trial Chamber agreed that

(Bangladesh). This opened the
door to ICC scrutiny. By November 2019, the ICC judges formally authorised an investigation into the
Bangladesh/Myanmar situation, allowing the Prosecutor to gather evidence of crimes such as
deportation, persecution, and others “sufficiently linked” to the events in Myanmar. In a recent
development (2024), the ,
alleging his responsibility for crimes against humanity against the Rohingya. This demonstrates a
creative use of ICC jurisdiction to address a situation where direct jurisdiction was lacking. The key
distinction was the cross-border nature of the Rohingya exodus. Bangladesh’s willingness to cooperate
was also crucial.

Separately, Myanmar is facing a case at the ICJ. In November 2019,

, accusing it of breaching
the Genocide Convention through its treatment of the Rohingya. Both Gambia and Myanmar are
parties to the Genocide Convention with no reservation to the IC)’s jurisdiction, giving the ICJ a clear
mandate to hear the case. The fact that The Gambia is not a directly affected state was no barrier —the
ICJ affirmed that any state party has a “common interest” in ensuring genocide is prevented and
punished and thus can bring a complaint of this nature. In January 2020, the ICJ unanimously ordered
provisional measures requiring Myanmar to prevent acts of genocide and preserve evidence while the
case is ongoing. These binding interim orders put Myanmar under legal obligations to protect the
remaining Rohingya population, illustrating how an ICJ case can exert pressure even before a final
judgment.

. The Gambia’s lawsuit is historic — it is holding
a state accountable for genocide in real time, not decades after the fact.
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In addition to ICC and ICJ avenues, the UN Human Rights Council established an Independent
Investigative Mechanism for Myanmar (IIMM) in 2018 to collect evidence for use in future
prosecutions, akin to a repository that can support both international and national justice efforts. This
reflects a comprehensive approach: even without a full UNSC-backed tribunal, multiple channels (ICC,
ICJ, evidence mechanism) are being used to pursue accountability for crimes against the Rohingya.

The Myanmar experience is illuminating for Sri Lanka. Both countries are outside the Rome Statute and
both had internal conflicts involving atrocities against an ethnic minority. Yet Myanmar’s atrocities
have led to both an ICC investigation and an ICJ case, whereas Sri Lanka’s have had neither. The
difference lies in the international context and legal opportunity. The Rohingya crisis created a refugee
flow into Bangladesh, giving the ICC a jurisdictional foothold that Sri Lanka’s conflict (confined within
its borders) did not provide despite the considerable number of Tamil refugees in India (India is not ICC
member). Further, there was a coalition of states (in the Islamic world) willing to sponsor and support
a case against Myanmar — something the Tamil cause has not mustered at the state level. Myanmar’s
relative diplomatic isolation contrasts with Sri Lanka’s broad network of allies, including regional
powers like India, which helped shield it from similar action. Finally, the characterisation of the
Rohingya campaign as a possible genocide was more widely accepted internationally (the UN
fact-finding mission explicitly called it a genocide), whereas applying the genocide label to Sri Lanka’s
case remains politically contentious, as UN reports have consistently stopped short of using the
genocide label, despite serious allegations of mass atrocity crimes.?’ In essence, Myanmar’s case
demonstrates that where there is a will, there is often a legal way to pursue justice — a small state like
The Gambia mustered a normative coalition to press a case, whereas in Sri Lanka’s case the requisite
will among states and international institutions has been lacking.*

With Sri Lanka effectively evading both the ICC and ICJ, attention has turned to universal jurisdiction
(UJ) as a possible avenue for justice. UJ is a principle of international law allowing national courts to
prosecute certain grave crimes (like genocide, crimes against humanity, war crimes and torture)
regardless of where they were committed or the nationality of the perpetrators or victims. Without
this, there would be no Universal Jurisdiction. It is premised on the idea that some crimes harm the
international community as a whole, so any state may claim jurisdiction to punish them. In practice, UJ
cases often occur when perpetrators travel or reside in countries whose laws permit such
prosecutions.

» Report of the Secretary-General’s Panel of Experts on Accountability in Sri Lanka, United Nations, 31 March
2011, p. ii, 41-42. The report found credible allegations of war crimes and crimes against humanity by both
government forces and the LTTE but did not invoke the term “genocide” or recommend action under the
Genocide Convention. Read here.

%0 Combating impunity in Sri Lanka: Searching beyond the United Nations, Journal of International Criminal
Justice, 18(5), Kalanadan, S., (2020), 1207-1228.
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In the 16 years since the end of the war, victims and human rights groups have sought justice in foreign
courts for crimes perpetrated by the Sri Lankan security forces and other state actors. Notably, in 2011
the European Centre for Constitutional and Human Rights (ECCHR) and TRIAL International filed
complaints in Germany and Switzerland against Jagath Dias — a Sri Lankan General who served as
deputy ambassador in Berlin — for war crimes committed during the final phase of the war.>! Because
Dias was accredited as a diplomat, he enjoyed immunity under the , but the
pressure led to him being withdrawn from his post. He was also warned by the Swiss Federal Attorney
General that if he entered Switzerland without immunity, he could face investigation. That same year,
and in subsequent filings through 2014, ECCHR used Germany’s UJ laws to submit extensive evidence
of Sri Lankan war crimes to the German Federal Prosecutor on behalf of survivors in Germany. These
efforts prompted the German authorities to open a “structural investigation” into the Sri Lankan
conflict — essentially an evidence-gathering process without targeting specific individuals yet. Germany
gathered witness testimonies from refugees and even had some from affected German citizens (eg,
dual nationals who survived shelling).

Despite a wealth of evidence (including UN reports and eyewitness accounts) and hundreds of
witnesses available in Europe,

German prosecutors cited resource constraints and challenges in securing
cooperation from Sri Lanka.

Elsewhere, civil lawsuits and criminal complaints have been initiated against Sri Lankan figures. For
example, in April 2019, two civil suits alleging torture and extrajudicial killings were filed in a U.S. court
in California against then former defence secretary Gotabaya Rajapaksa. The first, filed by the Centre
for Justice and Accountability (CJA) on behalf of Ahimsa Wickrematunge, alleged that Rajapaksa
‘instigated and authorised’ the extrajudicial killing of her journalist father Lasantha Wickrematunge in
2009. * The second was filed by Roy Samathanam, a Tamil victim of torture, with the assistance of the
International Truth and Justice Project (ITJP).

Rajapaksa, at that time a dual U.S.-Sri Lankan citizen, was served writs in California for both cases while
visiting his son. However, once he was elected President of Sri Lanka later in 2019, he obtained
head-of-state immunity, and the U.S. cases were dismissed without prejudice. Other Sri Lankan officials
have faced legal trouble abroad briefly: for example, U.K. authorities in 2011 considered arresting
ex-Army General Chagi Gallage under universal jurisdiction when he visited London (he hurriedly left
the country),® and in Brazil and Colombia in 2017, human rights groups (such as ICT)) filed war crimes
complaints against Sri Lanka’s then-ambassador (and former general) Jagath Jayasuriya, leading him to
flee those posts.>* While these actions forced alleged perpetrators to retreat from some international
travel or positions, none resulted in a trial or conviction. Sri Lanka’s political and military leaders
generally avoid travel to jurisdictions known for active UJ enforcement, limiting opportunities to arrest
them. Moreover, many such officials remained in power or were protected by immunity while in office.

31 Accountability for International Crimes in Sri Lanka (Policy Paper). European Centre for Constitutional and
Human Rights (ECCHR), (2019), Berlin: ECCHR,

32 Wickrematunge v. Rajapaksa, No. 2:19-cv-02577 (C.D. Cal. 2019), Retrieved from https://cja.org

33 Tamil activists apply for arrest warrant for Sri Lankan general, Watt, N., (3 December 2010), The Guardian, UK,

3 Sri Lanka's Jagath Jayasuriya wanted for war crimes, (29 August 2017), BBC, UK,
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Sitting heads of state, government officials, and diplomats often have immunities under international
law that shield them from prosecution in foreign courts. For Sri Lanka, this meant that as long as key
suspects held office, cases could not proceed. Only once they leave office could they be vulnerable —
but even then, proving charges from afar is difficult. However, courts have increasingly overruled
immunity for international crimes once officials leave power — most famously in the UK’s prosecution
of former Chilean President Augusto Pinochet, which established that certain crimes (such as torture)
carry no immunity under international law after a leader exits office.*

Trying a foreign atrocity crime requires evidence that is usually located in the affected country. Sri
Lanka has not cooperated with international investigations; indeed, it has been accused of destroying
evidence and maintaining a climate of fear that silences witnesses. Foreign prosecutors must rely on
refugee testimony, NGO dossiers and UN reports, which can be strong but may face evidentiary
hurdles in court. Lack of access to crime scenes or official archives is a barrier. As the German
experience showed, even with many witnesses in-country, progress stalled in part because securing
evidence from Sri Lanka was impossible®®.

UJ cases are often complex and require significant resources from prosecutors who also handle
domestic crimes. Many countries have only small war-crimes units. Without political prioritisation,
these cases move slowly or not at all. In Germany, after a decade, not a single Sri Lankan military
perpetrator has been charged, probably indicating a lack of prosecutorial will or capacity, despite
Germany’s strong UJ laws. Other countries may hesitate to pursue suspects from Sri Lanka owing to
diplomatic considerations, fearing repercussions for bilateral relations.

A notable and problematic pattern is that

, While Sri Lankan state actors have largely evaded charges. This
imbalance, where only the defeated side’s individuals face justice abroad, can feed accusations of
“victor’s justice” and do little for reconciliation. It also reflects practical reality: former rebels are more
likely to be found in exile®’, whereas Sri Lankan military officers rarely travel to jurisdictions that might
arrest them, and Sri Lanka certainly will not extradite them. This asymmetry was criticized as hindering
reconciliation and truth-telling.

Despite these hurdles, UJ remains a vital fallback option. It has achieved notable successes globally (for
instance, the arrest of Chile’s Pinochet in London, or more recently the conviction of a Syrian
intelligence officer in Germany for crimes against humanity). For Sri Lankan accountability, UJ cases are
still being pursued by dedicated lawyers and activists. They argue that even isolated indictments can

¥ R v. Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No. 3), United Kingdom House
of Lords, (1999), [2000] 1 AC 147

% Universal Jurisdiction: Law and Practice in Germany, TRIAL International (May 2019), Geneva: TRIAL
International,

%7 International Justice in Sri Lanka: Time for Action, Report No. 321, (29 July 2022), Brussels: International Crisis
Group,
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send a message that suspects will not be able to roam freely. Moreover, the UN Human Rights Council,
recognizing domestic stagnation, encouraged Member States to explore UJ in the 2015 resolution,®®
and again in 2021*° called for collecting and preserving evidence to facilitate future prosecutions,
including through national courts exercising UJ. In 2021 the UNHRC established a new

to preserve evidence of Sri
Lanka’s war crimes for use by prosecutors around the world. This is somewhat comparable to the
mechanisms created for Syria (11IM) and Myanmar (IIMM), which significantly aid UJ cases by compiling
dossiers that prosecutors can use, not having to start from scratch.

In summary, while UJ has so far yielded no convictions for Sri Lanka’s atrocities, success will depend on
sustained effort, greater international coordination, and political support to devote resources to these
complex cases. If major powers continue to block the ICC or ICJ avenues, then the long, patient work of
building cases in national courts — wherever jurisdiction can be asserted — will be essential to
eventually chip away at Sri Lanka’s prevailing impunity.

Sri Lanka’s continued evasion of referral to the ICC or ICJ is the result of both legal jurisdictional gaps
and deliberate geopolitical shielding. Despite credible allegations of war crimes and crimes against
humanity, the architecture of international justice has, so far, failed Sri Lankan survivors. Neither the
consent of the Sri Lankan state nor the initiative of a powerful champion has materialized to trigger ICC
or ICJ action. In effect, the world’s highest criminal tribunals remain out of reach: Sri Lanka is not party
to the Rome Statute (barring the ICC’s jurisdiction), great-power allies have blocked any UN Security
Council referral to the ICC, and no other country has stepped forward to sue Sri Lanka at the ICJ. This
impasse has left tens of thousands of victims — especially the families of the disappeared — with no
closure. Yet these constraints, however stark, do not mark the end of the pursuit of justice.

The struggle for accountability has shifted to alternative avenues. International and civil society efforts
have ensured that justice initiatives are not entirely stalled. Universal jurisdiction (UJ) cases, targeted
sanctions, and inventive legal strategies are being marshalled to chip away at impunity. For instance,
several countries have begun invoking Magnitsky-style human rights sanctions against alleged Sri
Lankan perpetrators, and the UN High Commissioner for Human Rights has explicitly urged
governments to “explore further targeted sanctions” against those credibly accused. Through the UN
Human Rights Council, evidence is being collected and preserved by the Sri Lanka accountability
project (OSLAP) — a mechanism akin to those for Syria and Myanmar — to build case files for future
prosecutions. Countries with UJ laws are being encouraged (and in some cases petitioned) to
prosecute Sri Lankan war criminals who set foot on their soil. These efforts, while slow and
fragmented, keep hope alive that the perpetrators of past atrocities will one day face a courtroom. The
principle of UJ means that neither time nor geography need bar accountability — as seen in other
conflicts, a war criminal may yet be brought to book years later in a foreign court. For Sri Lankan
victims, the path to justice has been agonizingly delayed, but it is not completely closed.

38 Resolution 30/1: Promoting reconciliation, accountability and human rights in Sri Lanka, United Nations Human
Rights Council. (14 October 2015), Geneva: UNHRC,

39 Resolution 46/1: Promoting reconciliation, accountability and human rights in Sri Lanka, United Nations Human
Rights Council. (23 March 2021), Geneva: UNHRC,
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The Sri Lanka Campaign for Peace and Justice and its partners remain steadfast in working on behalf
of survivors to break the current impasse. This means centring the needs and voices of victims —
especially the families of the disappeared — in all advocacy. The Sri Lanka Campaign will continue to
monitor and engage with key international mechanisms, ensuring that Sri Lanka’s human rights record
stays on the agenda. We will continue to provide input and testimony to international bodies, such as
at the upcoming UN Committee on Enforced Disappearances (CED) session in September 2025,
pressing for scrutiny of Sri Lanka’s obligations under the Convention for the Protection of all Persons
against Enforced Disappearances by the State parties. By bringing survivors’ stories and demands to
forums like the CED, UN Human Rights Council, and other UN bodies, activists aim to create sustained
pressure for truth and justice. Simultaneously, the Sri Lanka Campaign is supporting domestic victim
groups — such as the Tamil families of the disappeared who have been protesting for years — and
amplifying their calls for answers, reparations, and accountability. The victims’ resilience drives the Sri
Lanka Campaign’s strategy: to insist that the world not look away, and to leverage every possible
channel — legal, political, and diplomatic — in pursuit of redress for them.

Importantly, new angles for accountability and reparations are being explored, including those arising
under Sri Lanka’s current government. The government has proposed a Commission for Truth, Unity
and Reconciliation (gazetted in early 2024) ostensibly to address past abuses. This initiative has met
with scepticism from survivors and human rights groups, who fear another perfunctory exercise. The
Sri Lanka Campaign and other advocates intend to engage critically if any such proposals are made —
pushing to ensure any truth or reconciliation process meets international standards, genuinely involves
victims, and does not become a substitute for prosecutions. Likewise, Sri Lanka’s 2016 ratification of
the Enforced Disappearance Convention and the creation of domestic mechanisms like the Office on
Missing Persons provide a framework that activists can use to press for progress. The Campaign will
urge the government to honour its own laws (such as the 2018 Act criminalizing disappearances) and
to empower accountability bodies rather than undermining them. International partners should
reinforce these entry points, encouraging any positive steps while making clear that superficial
gestures will not suffice. In short, advocates are prepared to seize any opportunity, however novel, to
advance accountability — whether through dialogue or confrontation — under the current regime’s
watch.

Finally, achieving justice for Sri Lanka will require continued solidarity and action from states and
institutions that value human rights. Partner governments and multilateral bodies have a crucial role to
play in this next phase. They should maintain and strengthen UN mechanisms addressing Sri Lanka —
for instance, by renewing the Human Rights Council’s evidence-gathering mandate and ensuring the
OHCHR'’s Sri Lanka accountability project is fully resourced. Governments committed to justice ought
to actively pursue prosecutions of atrocity crimes under UJ where evidence permits, and support
efforts to initiate state-to-state legal actions (whether at the ICJ or via treaty bodies) to hold Sri Lanka
to its international obligations. Countries like Canada, the UK, and others in the global North and
South should also expand the use of targeted sanctions and travel bans against those most responsible
for past and ongoing abuses, heeding the High Commissioner’s call for such measures. At the same
time, international financial institutions and donor states must ensure that assistance to Sri Lanka is
tied to concrete human rights benchmarks, so that economic recovery efforts do not entrench
impunity. Crucially, all external engagement should remain survivor-centred: this means supporting
programs for psychosocial care and livelihoods for war victims and pressing Colombo to deliver on
reparations especially for those who have lost breadwinners and property. Diplomatic pressure should



always echo the demands of Sri Lankan victims — truth, justice, and guarantees of non-recurrence —
rather than settle for half-measures.

In the end, any path to accountability in Sri Lanka, however long, must keep faith with the survivors.
The families of the disappeared, the widows, and the war-scarred communities of Sri Lanka deserve
more than expressions of sympathy — they deserve tangible outcomes. While it is candidly
acknowledged that realpolitik and power politics have so far blunted formal justice avenues, the story
is not over. History has shown that determined advocacy and creative strategy can yield results against
the odds. Sri Lanka’s impunity is not an inevitability but a challenge to the international community’s
commitment to justice. The Sri Lanka Campaign and its allies will continue to press forward, refusing
to let the issue fade. Every arrest of a perpetrator abroad, every sanction against an abuser, every UN
review that demands answers — these are steps toward vindicating victims’ rights. The road ahead
remains steep, but avenues still exist, and new ones can be forged. With sustained solidarity, pressure,
and survivor-led advocacy, the impasse can gradually be broken. The impoverished mothers searching
for their missing sons, the fathers mourning children, and the communities wracked by loss have
waited far too long. They have a right to truth and a right to justice. It is incumbent on all of us — civil
society, governments, and international institutions — to continue the work until those rights are finally
realized. The struggle for accountability in Sri Lanka will persist, armed with both realism about the
obstacles and optimism that persistent effort can, in time, bring about the justice and reparations that
victims and their families unequivocally deserve.
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